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1998, 154 F.3d 933; Petition for rehearing en banc filed with Circuit Court Oct. 19,1998.

UNITED STATES
v.
JAMES COLLORD AND MARJORIE COLLORD
IBLA 89-332 Decided March 10, 1994

Appeal from a decision of Administrative Law Judge Harvey C. Sweitzer declaring lode mining
and millsite claims invalid and denying patent application. 1-20886.

Affirmed in part and reversed in part.

1. Mining Claims: Determination of Validity--Mining Claims: Discovery:
Generally--Mining Claims: Discovery: Geologic Inference--Mining
Claims: Discovery: Marketability--Mining Claims: Marketability

A lode mining claim contains a valuable mineral deposit if it has an
exposure in a surface vein of a mineralized zone of relatively consistent
high mineral values that, when justifiably projected to a depth of one-
half its strike length, contains ore of sufficient quality and quantity that
it can be extracted, removed, and marketed at a profit, taking into
account the costs of setting up a mine and mill.

2. Mining Claims: Determination of Validity--Mining Claims: Discovery:
Generally--Mining Claims: Discovery: Marketability--Mining Claims:
Marketability

Mineral deposits exposed on adjoining lode mining claims may be
aggregated in order to determine whether a valuable mineral deposit is
present on each claim. To be considered valuable, each deposit must
contain ore of sufficient quality and quantity that a profit would be made
after the costs of extracting, removing, and marketing are paid, to
include a proportionate share of the expense of setting up a mine and
mill.

3. Millsites: Determination of Validity--Mining Claims: Millsites

Use of a millsite claim as a base of operations for prospecting and
assessment work on an unpatented lode

128 IBLA 266



IBLA 89-332

mining claim and for storage of building materials to be used in
connection with future mining and milling operations does not constitute
compliance with the statutory requirement that a claimant use or occupy
the claim for mining or milling purposes.

APPEARANCES: Jeffrey C. Fereday, Esq., James D. Hansen, Esq., Boise, Idaho, for appellants; James C.
Weaver, Esq., McCall, Idaho, for the Idaho Conservation League; Erol R. Benson, Esq., and Joseph P.
Stringer, Esq., Office of General Counsel, Forest Service, U.S. Department of Agriculture, Ogden, Utah, for
the Bureau of Land Management.

OPINION BY ADMINISTRATIVE JUDGE ARNESS

James Collord and Marjorie Collord have appealed from a February 23, 1989, decision of
Administrative Law Judge Harvey C. Sweitzer declaring the Golden Bear Nos. 1 and 2 (GB-1 and GB-2) lode
mining claims (I MC-19994 and I MC-19993) invalid for lack of a discovery of a valuable mineral deposit
and declaring the Lost Dutchman and Golden Bear millsite claims (I MC-19995 and I MC-19996) invalid
because neither was being used or occupied for mining or milling purposes in connection with a valid mining
claim. Judge Sweitzer also denied a pending patent application for those claims. We reverse Judge Sweitzer
as to the GB-1 claim, but affirm his decision as to the GB-2, Lost Dutchman, and Golden Bear claims.

On September 1, 1979, James Collord and E. James Collord located the GB-1 and GB-2 lode
mining claims and the Lost Dutchman and Golden Bear millsite claims in unsurveyed secs. 5, 7, and 8, T.
21 N., R. 11 E., Boise Meridian, Valley County, Idaho, within the Payette National Forest. They asserted
thereby that each of the mining claims was supported by the discovery of a valuable deposit of gold, silver,
or other precious metals and that the millsite claims were being used or occupied for mining or milling
purposes in connection therewith. A mineral survey (No. 3654 A & B) was completed in August 1982 and
approved by the Bureau of Land Management (BLM) on January 5, 1983. James Collord and Marjorie
Collord subsequently acquired title to the claims and made amended locations on October 3, 1984, and
January 3 and February 21, 1985. An application seeking patent to the claims (I-20886) was filed on May
24, 1984, and amended December 10, 1984. Following payment of the required purchase money, BLM
issued a "Mineral Entry Final Certificate" on June 26, 1985, with patent to issue upon verification of the
discovery of a valuable mineral deposit. Issuance of a patent was delayed pending a determination by the
Forest Service, U.S. Department of Agriculture, whether a valuable mineral deposit had been discovered on
each of the mining claims.

On February 25, 1987, BLM, on behalf of the Forest Service, filed a contest complaint, alleging
that minerals were not found within the lode mining claims in sufficient quality and quantity to constitute
a valuable mineral deposit, either on the date of the first Forest Service mineral examination (June 20, 1985)
or when the land was withdrawn from mineral
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entry (January 1, 1984). The land was withdrawn from appropriation under the mining laws, subject to valid
existing rights, by establishment of the Frank Church-River of No Return Wilderness, pursuant to section
3 of the Central Idaho Wilderness Act of 1980, P.L. 96-312, 94 Stat. 948 (1980). The complaint alleged that
the millsite claims, also located within the wilderness area, had no quartz mill or reduction works and were
not needed or used or occupied for mining or milling purposes in connection with a valid mining claim. The
Collords admitted in their answer that the millsite claims did not contain a quartz mill or reduction works,
but otherwise denied all of the allegations of the complaint.

A hearing was held before Judge Sweitzer on June 20, 21, and 22, and July 13, 14, and 15, 1988,
in Boise, Idaho. In his February 1989 decision, he declared the lode mining claims invalid, finding that the
evidence produced at the hearing was not sufficient to show discovery of a valuable mineral deposit on either
of the claims, at either the time the final certificate was issued in the patent proceedings or on the date of
withdrawal. Although he found that a vein yielding "fairly consist[ent] high values of gold on the surface"
extended across both claims, he concluded there was insufficient evidence regarding the extent of the vein
at depth and whether the values continued to depth (Decision at 10, 24). He declared the millsite claims
invalid because they were not associated with a valid mining claim and were not being used for mining or
milling purposes in connection therewith. He denied the pending patent application. This appeal was then
taken.

[1] In order to be valid so as to be subject to patent, a mining claim must contain, within its
boundaries, a "valuable mineral deposit." 30 U.S.C. § 22 (1988). See 30 U.S.C. § 29 (1988); Best v.
Humboldt Placer Mining Co., 371 U.S. 334, 335 (1963). Such a deposit consists of a deposit of minerals of
such quality and quantity as to warrant a person of ordinary prudence in the further expenditure of his labor
and means with a reasonable prospect of success in developing a valuable mine. Chrisman v. Miller,
197 U.S. 313,322 (1905). Further, a mineral deposit will be considered valuable where there is a reasonable
likelihood that the value of the deposit exceeds the costs of extracting, transporting, processing, and
marketing it. United States v. Coleman, 390 U.S. 599, 600, 602-03 (1968); In Re Pacific Coast Molybdenum
Co., 75 IBLA 16, 29, 90 1.D. 352, 360 (1983). A deposit of sufficient size and value need not be "blocked
out." United States v. Hooker, 48 IBLA 22,30 (1980); United States v. Pressentin, 71 [.D. 447,451 (1964),
aff'd, Pressentin v. Udall, No. 1194-65 (D.D.C. Mar. 19, 1969). Nor must the deposit be actually mined and
milled at a profit or the profitability of mining and milling that deposit be guaranteed. Barton v. Morton, 498
F.2d 288, 289, 291-92 (9th Cir.), cert. denied, 419 U.S. 1021 (1974); Barrows v. Hickel, 447 F.2d 80, 82
(9th Cir. 1971); United States v. Mannix, 50 IBLA 110, 117, 119 (1980); United States v. Hooker, supra at
29. In the case of land withdrawn from mineral entry and the subsequent issuance of a final certificate by
BLM, a valuable mineral deposit must be shown to exist on the dates of withdrawal and of issuance of the
certificate. United States v. Whittaker (On Reconsideration), 102 IBLA 162, 166 (1988), aff'd, Whittaker

128 IBLA 268



IBLA 89-332

v. United States, No. CV-87-140-GF (D. Mont. Feb. 8, 1989); United States v. Hooker, supra at 29.

When the Government contests a mining claim because it is not supported by the discovery of a
valuable mineral deposit, it must make a prima facie case that no discovery exists, whereupon the burden
shifts to the claimant to establish by a preponderance of the evidence that a discovery exists as to those
matters placed in issue by the Government. United States v. Springer, 491 F.2d 239, 242 (9th Cir.), cert.
denied, 419 U.S. 834 (1974); United States v. Hooker, supra at 26-27. The ultimate burden of proof of these
matters rests with the claimant. United States v. Taylor, 19 IBLA 9, 22-23, 82 1.D. 68, 73 (1975). As the
Board observed in Taylor: "[A]ny doubt on the issue of discovery raised by the evidence must be resolved
against the mining claimant, who bears the risk of nonpersuasion. * * * Where the claimant has failed to meet
his burden of proof on discovery, the Judge must find that there has not been a discovery." Id. at 24-25, 82
I.D. at 74. If the claimant overcomes the Government's prima facie case, the contest would ordinarily be
dismissed. See United States v. Lewis, 58 IBLA 282, 289-90 (1981); United States v. Taylor, supra at 25,
82 1.D. at 74. But where a patent application is pending the Judge is bound to resolve all questions regarding
the validity of the mining claim presented to him. United States v. Hooker, supra at 27; United States v.
Pittsburgh Pacific Co., 30 IBLA 388, 392-93, 84 1.D. 282, 284-85 (1977), aff'd sub nom., State of South
Dakota v. Andrus, 462 F. Supp. 905 (D.S.D. 1978), aff'd, 614 F.2d 1190 (8th Cir. 1980). On appeal, the
Board will decide these questions either de novo or, in the absence of sufficient factual evidence, by referring
the case back to the Judge for rehearing and another decision (that will again be subject to appeal). See
Hallenbeck v. Kleppe, 590 F.2d 852, 860 (10th Cir. 1979); United States v. Rigg, 16 IBLA 385, 389 (1974);
United States v. Taylor, supra at 25-26, 82 1.D. at 74.

In this case, there is little question that a well-defined quartz vein containing gold ore 1/ extends
lengthwise through the GB-1 and GB-2 mining claims, which are placed end-to-end in a northwest-southeast
direction along a steep, rocky hillside, from 400 to 1,400 feet above the Lost Dutchman millsite claim. The
vein outcrops at numerous points along its total length. There are two major areas (described by the Forest
Service as Blocks I and II), separated by an "unnamed drainage," where outcropping occurs. See Tr. 205;
Exhs. 92 and 93. The western portion (Block I) outcrops a distance of about 464 feet at various points on
both the GB-1 and GB-2 claims and the eastern portion (Block II) outcrops about 207 feet on the GB-2 claim.
See Exh. 59 at 3; Exh. G at 9; Exh. 73A at 12, 25. 2/ The total length and width of the vein are fairly well
established. The Forest Service and the claimants were agreed that it likely runs a total distance

1/ The word "ore" is used in this decision to mean rock that contains gold. See Tr. 121, 958.
2/ Exhibit page number citations refer to page numbers appearing in the exhibit itself.
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of 1,287 feet (763 feet in the case of Block I and 524 feet in the case of Block II) and is from several inches
to 5 feet or, on average, 2 feet wide. See Tr. 724, 884-86, 899, 905-06, 911, 915-16, 1040-41; Exh. 16 at 1;
Exh. 35 at 2; Exh. 49 at 2; Exh. 59 at 3; Exh. 73A at 12, 21, 22, 25. While

the vein is not evident in the unnamed drainage, Carol J. Thurmond, the principal Forest Service mineral
examiner, admitted that it may simply be covered by overburden. See Exh. G at 9. Despite her suggestion
to the contrary (see Exh. 73A at 12), the preponderance of the evidence establishes that the vein is not
sheared, chloritized, faulted, fractured, gouged, or otherwise altered as it passes through the Collord claims.
3/ See Tr. 168-69, 225,729,733, 735, 839-40, 883, 891-92, 893-94, 897-99, 908-10, 999, 1042-43; Exh. 49
at 2-3; Exh. 59 at 3.

The depth of the vein is problematic since it has not been discerned by underground workings,
drilling, or other means. See Tr. 1134-35; Exh. 66A at 5. Several 2- to 8-foot deep pits dug at points along
the course of the vein were not deep enough to reveal the overall depth of the vein. See Tr. 826-27, 1230;
Exh. 59 at Table 2. In this situation, geologic evidence may be used to reasonably project a surface exposure
to depth. 4/ United States v. Dresselhaus, 81 IBLA 252, 268 (1984); United States v. Feezor, supra at 71,
90 L.D. at 270; United States v. Hooker, supra at 30; United States v. Larsen, 9 IBLA 247, 261-62 (1973),
aff'd, Larsen v. Morton, No. 73-119 Tucson (JAW) (D. Ariz. Sept. 24, 1974); United States v. Harenberg,
91BLA 77,83 (1973). In calculating ore reserves on the two mining claims, all the experts agreed on a "rule-
of-thumb" that the depth of a vein is at least one-half the length of the vein (or its "strike"). See Tr. 1130-31;
Exh. 73A at 21; Exh. 49 at 4; Exh. 59 at 8. They all testified that this is a commonly accepted practice. See
Tr. 142-43,187,314, 742, 935-36. In spite of this unanimity of opinion, Judge Sweitzer concluded that there
was insufficient geologic evidence to reasonably project the vein to depth, thereby discounting the accepted
"rule-of-thumb." Decision at 12, 23-24. On appeal the Forest Service disclaims reliance on the rule.

We find no evidence in the record that this rule was not properly applied to the Golden Bear vein.
Rather, we find evidence that supports its use, since the vein, which can be projected to a depth of from 74
to 644 feet using the "rule-of-thumb," has been shown, by geologic evidence,

3/ Her conclusion that the vein was altered was not based on a detailed survey of the vein on the ground, but
by analogy to veins generally in the Ramey Ridge area. See Tr. 168-69; Exh. G at 9.

4/ To determine the depth of a vein and any embedded mineral deposit by geologic inference, it is not
sufficient to classify the ore reserve within a vein as either measured, indicated, or inferred (or proven,
probable, or possible). See United States v. Feezor, 74 IBLA 56, 84, 90 1.D. 262, 277-78 (1983), vacated in
part on other grounds and remanded, 81 IBLA 94 (1984). Rather, the focus must be on the presence or
absence, as well as the reliability, of geologic evidence supporting the inference of depth. See United States
v. Hooker, supra at 36.
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to have a depth of from 80 to 500 feet. See Tr. 936. The vein has been actually exposed to a depth of from
2 to 8 feet at various points along

its length. See Tr. 826-27, 886-87, 1067-68, 1230; Exh. 59 at 8; Exh. 88; United States v. Harenberg, supra
at 83. Both Wayne R. Kemp, an economic geologist employed by the Collords, and S. Morris Hubbard, a
geologist similarly employed by the Collords, point to the relatively consistent nature of the vein and the
surrounding wall rock along the vein's entire length as indications that the vein likely goes to great depth.
See Tr. 724, 729, 733, 882-86, 888, 890-92, 895-96, 898-99, 908, 911-12, 916-17, 934, 1011-12, 1013-14;
Exh. 49 at 2-3; Exh. 59 at 3, 6-7, 8. There is no indication that the vein would not continue to depth. See
Tr. 897-99, 908-10, 934, 999, 1041; Exh. 59 at 4, 8. Geologic inference may be based on a knowledge of
the geology of the area. United States v. Arizona Mining & Refining Co., 27 IBLA 99, 104 (1976); United
States v. Larsen, supra at 262. Further, the vein has been observed outcropping at several elevations along
its course, indicating a depth of from 80 to 200 feet. See Tr. 645-46, 770-71, 846-47, 889, 897-98, 1069;
Exh. 59 at 8; Exh. 66A at 18; Exh. 73A at 22; Exh. 88. And there is evidence that a drift that has since
caved-in had entered a vein on line with the Golden Bear vein 300 feet below the surface exposure of that
vein. See Tr. 789-93; Exh. 77B. Kemp and Hubbard also testified about similarities between the Golden
Bear vein and the Snowshoe vein located about 3.7 miles to the northwest. That vein, which displays similar
mineralization, strike length and width, and physical orientation, was successfully mined to a depth of 500
feet. See Tr. 744, 919-24; Exh. 66A at 8. The extent of an ore body can be demonstrated by proof of similar
deposits on nearby or geologically related areas. United States v. Larsen, supra at 262. None of this
evidence was refuted by the Forest Service. See Tr. 1223.

Extensive sampling has been undertaken along the course of the vein, at both outcrop points and
in pits, by both the Government and claimants. 5/ Neither party disputes the sampling undertaken by the
other. Seventeen samples were taken by E. James Collord in 1981 by chipping across the vein, attempting
to include rock on both the hanging and foot wall. See Tr. 1029, 1031, 1036-37; Exh. 97. In June 1985,
Thurmond and Hubbard each took 13 samples at 12 locations by cutting a channel across the vein. See Tr.
725; Exh. 49 at 3; Exh. G at 13; Exh. 73A at 17. In addition, Thurmond collected seven samples of wall rock
and vein material at some of the previously sampled sites in September 1986 and took three grab samples
of vein material in July 1987. See Tr. 131-32, 133-35. All of the samples were fire assayed. This sampling
revealed some significant gold values as shown by exhibits 6, 73A at Appendix B,49A, H, and I, summarized
in Appendix I attached hereto. 6/ In the case of the GB-1 claim, the samples exhibited

5/ Sampling done in 1966 by the Bureau of Mines, U.S. Department of the Interior, revealed from a trace
to 1.18 oz./ton of gold in the Golden Bear vein. See Exh. 73A at 8.

6/ Splits of Thurmond's 13 samples were separately assayed at the request of Raymond R. Wallace, a senior
Forest Service mining engineer, and the results appear in Exhibit K. See Tr. 354-55. The results were not
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gold values in the vein of from a trace to 4.185 oz./ton, or an average of

0.85 oz./ton. For the GB-2 claim, the samples showed gold values in the vein of from a trace to 0.675 oz./ton,
or an average of 0.14 oz./ton. We therefore find that there has been exposed on the claims a vein or lode
carrying mineral values so as to meet the threshold requirement of the mining law. See United States v.
Feezor, supra at 74, 90 1.D. at 272.

In addition, Kemp took bulk samples from the higher-grade zones (or "oreshoots") in both claims
in August 1986. See Tr. 977, 979; Exh. 59 at 1, 4. Composite samples taken from sites F and G within the
GB-1 claim and from sites | and K within the GB-2 claim revealed gold values of 1.125 and 0.34 oz./ton.
See Tr. 980, 986-88; Exh. 59 at 5; Exh. 61 at 3, 4; Exh. 92. In order to assess the accuracy of these results,
Kemp compared them to weighted averages of the samples taken by E. James Collord, Thurmond and
Hubbard at these sites: 2.241 oz./ton (sites F and G) and 0.343 oz./ton (sites [ and K). See Tr. 984; Exh. 61
at4. According to Kemp, the larger bulk samples reflect better than the chip samples the true mineralization
found in the Golden Bear vein at any point, since they account for the irregular nature of gold deposition.
See Tr. 925-26, 978; Exh. 59 at 7; Exh. 61 at 1-2. This evidence establishes the existence of two principal
ore bodies on the two mining claims, characterized as the "high" and "medium" grade ore bodies. See Tr.
926-27,931-33; Exh. 59 at 7; Exh. 61 at 3-5. High-grade ore consists of ore averaging at least an ounce of
gold per ton, while medium-grade ore averages at least 0.3 ounces of gold per ton. See Exh. 59 at 7; Exh.
61 at 3. The high-grade ore body is found on the GB-1 claim, while the medium-grade ore body is located
on the GB-2 claim. See Tr. 937,938, 977, 979; Exh. 59 at 7. Kemp concluded that the bulk sample results
constituted the minimum values of the higher-grade zones. See Tr. 986-88; Exh. 61 at 4, 5, 6.

At first, the Forest Service concluded that there were two principal ore bodies on the subject
claims, comprising Blocks I and II. In her February 1986 Report (Exh. 73A), that was approved by Wallace
in March 1986, Thurmond calculated that Block I (encompassing sample sites A and D through K) contained
44,215 tons of ore. 7/ See Exh. 73A at 22, 23. This calculation assumed a length of 763 feet (strike length),
a projected depth of 382 feet (one-half the strike length), and varying widths along the course of the vein.
See Exh. 73A at 21. A tonnage factor of 12.5 was applied to convert cubic feet to tons. Thurmond then
determined that Block II (encompassing sample sites N through P) contained 16,395 tons of ore, given a total
length of 524 feet, a projected depth of 262 feet, and varying widths.

fn. 6 (continued)

considered to be significantly different from Thurmond's reported assay results by either Thurmond or
Wallace. See Tr. 1200-01, 1236.

7/ The Forest Service was informed in June 1985 that the claimants intended to mine only the area
encompassing sample sites A and D through K. See Tr. 124, 262; Exh. F at 1.
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See Exh. 73A at 21,22, 23. Using 1983 and 1986 gold prices, Thurmond determined the value of each block
of ore, using all gold values obtained at sample sites A and D through K (Block I) and N through P (Block
IT). See Exh. 73A at 20, 21, 23, 24. Block I was valued at $7.4 million or $167.42/ton (1983) and $6.4
million or $144.79/ton (1986), and Block II at $490,681 or $29.93/ton (1983) and $425,282 or $25.94/ton
(1986). See Exh. 73A at 23, 24. Thurmond revised her February 1986 calculations in an October 1986
Report (Exh. G), approved by Wallace in November 1986, that decreased ore reserve estimates to 18,629 tons
for Block I and 2,963 tons for Block II. See Exh. G at 16. The decrease was made because Thurmond then
saw Blocks I and II as being 464 and 207 feet in exposed strike length, and she consequently projected depths
of 232 and 104 feet (one-half the strike length) for each block. See Tr. 230-32, 1209-10; Exh. G at 16;
Exh. 93. She attributed the reduction in length to pinch-and-swell characteristics of the vein that presumably
might truncate it. See Tr. 233-34, 235; Exh. 93. She also reduced overall tonnage by 20 percent because the
ore reserves are probable and to further account for pinch-and-swell characteristics. See Tr. 238-42, 1218-
19; Exh. G at 15; Exh. 81 at 38; Exh. Q at 483, 485. Consequently, she substantially reduced values for the
two blocks.

How her estimate of ore reserves failed, however, was that she included portions of the vein that
held low or no gold values without evidence that it would be advantageous to mine such material. 8/ This
made it likely that neither of the claims would be considered to contain a valuable mineral deposit since it
assumed that the claimants would extract ore from these portions, at considerable cost, with no expectation
of a profitable return. No prudent miner would do so. See Tr. 941-44, 951, 1048-49; Exh. 64 at 4-5; Exh.
66A at 6; Memorandum to the Files from R.J. Thompson, Western Field Operations Center, Bureau of
Mines, dated Oct. 23,

1990 (Thompson Report) at 11. 9/ Thurmond and Wallace agreed. See Tr.

8/ Hubbard also contemplated mining a single ore body within the vein encompassing sample sites A and
D through K, thereby obscuring the more significant higher-grade ore bodies contained therein. See Exh.
49 at 4 and Table 1.

9/ A copy of the Thompson Report was filed with the Board on Dec. 31, 1990, after the conclusion of the
hearing and issuance of Judge Sweitzer's decision. The report contains results of additional sampling and
testing done in July 1990 at the mining claims and a further analysis of the profitability of mining operations.
The claimants seek to have the Board consider the report. At this stage in the proceedings we would
normally consider only whether the hearing should be reopened for the purpose of receiving the report into
evidence. See United States v. Whittaker (On Reconsideration), supra at 164. We are not persuaded to do
so. No explanation has been provided for the failure to generate this report prior to or at the time of the
hearing, so that it could have been introduced at the hearing. Nor would the report change the result reached
by this decision. Nonetheless, it is a public record of the Department and we take official notice of it under
43 CFR 4.24(b).
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259-61,326. Since the standard by which we must judge whether a valuable deposit has been found on either
claim is whether a person of ordinary prudence would have a reasonable expectation of mining at a profit,
we must focus on what a prudent miner would do to obtain a maximum return and then judge whether this
is sufficient to satisfy the "prudent man/marketability test." Since the standard is objective, it does not
depend on what the claimants actually planned to do. See United States v. Coleman, supra at 602; United
States v. Rice, 73 IBLA 128, 140-41 (1983); United States v. Harper, 8 IBLA 357, 369-70 (1972). In
applying the prudent man/marketability test, we will assume 'proper management' of the mining venture.
Converse v. Udall, 399 F.2d 616, 623 (9th Cir. 1968), cert. denied, 393 U.S. 1025 (1969) (quoting from
United States v. Santiam Copper Mines, Inc., A-28272 (June 27, 1960) at 4); United States v. Pressentin,
supra at 451.

When Kemp estimated the likely recovery from mining the subject mining claims, he properly
concentrated on those portions of the vein identified by him as containing high- and medium-grade
mineralization. See Tr. 951-52. We will also focus on these ore bodies to ascertain whether a valuable min-
eral deposit is to be found on either of the claims. Kemp calculated that the high-grade ore body (containing
at least an ounce of gold per ton) was 148 feet long (the combined length of the "zones of influence" of
sample sites E through G 10/), 2.1 feet wide (the average width reported by the Forest Service), and 644 feet
deep (one-halfthe total length of the vein). See Tr. 931-32,937. Using the same tonnage factor as the Forest
Service (12.5), Kemp determined that the ore body contained 16,000 tons. See Tr. 937-38. Similarly, he
determined that the medium-grade ore body (containing at least 0.3 ounces of gold per ton) contained 18,284
tons, using a length of 169 feet (the length of the "area of influence" of sample site K 11/), a width of 2.1
feet, and a depth of 644 feet. See Tr. 938-

10/ These zones of influence were accepted by Wallace and Thurmond. See Tr. 255-56, 323; Exh. 73A at
21; Exh. 93; Exh. 108 at 3. This accords with the rule stated in the Montana "Handbook for Small Mining
Enterprises" (Earll, et al., March 1976) (Handbook) that the "area of influence of a sample extends both ways
from the sample location halfway to the next sample location." See Exh. 81 at 37.

11/ Thurmond initially accepted a zone of influence 0of 259 feet, by extending the area of influence of sample
site K halfway to sample sites J and N. See Tr. 255-56; Exh. 73A at 21; Exh. 93. So did E. James Collord.
Exh. 66A at 21. Wallace assumed a zone of influence of 51 feet. See Tr. 323-24; Exh. 108 at 3. He did so,
however, by assuming that the influence of sample site K extends the same distance east to sample site N as
it does west to sample site J. See Tr. 323-24; Exh. 93. We can find no foundation for this assumption.
Rather, in the absence of evidence that the mineralized vein does not extend between the outcrop points (see,
e.g., Tr.446-47), we accept Kemp's approach, consistent with the Handbook rule, that extended the influence
of sample site K halfway to sample site J and halfway to sample site M, the next sample site to the east.
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39. 12/ According to Kemp, the consequence of mining the high-grade ore body would be to recover 80
percent of the anticipated recovery of gold from the entire vein (as estimated by the Forest Service), but
without the need to mine and mill 75 percent of the low- or no-grade ore, thereby reducing overall mining
and milling costs. See Tr. 972-75; Exh. 64 at 2, 5. Mining both the high- and medium-grade ore bodies
would result in the recovery of 90 percent of the overall anticipated recovery from 35 percent of the total
number of tons of ore in the vein. See Thompson Report at 11, 15.

The problem with Kemp's estimate of valuable ore reserves is that it assumes a depth based on
one-half the total length of the Golden Bear vein. A similar error was made by E. James Collord in his
reserve calculations because he determined the tonnage of a high-grade ore body (Block A), encompassing
sample sites E through G, and a medium-grade ore body (Block B), encompassing sample site K, within the
vein, by taking one-half the length of the Forest Service's Block I, encompassing sample sites A and D
through K (763 feet). See Exh. 66A at 14-15, 23. Logically, however, the depth must be confined to one-
half the length of each of the discrete higher-grade ore bodies since there is no evidence that these bodies
extend the entire length of the vein. See Tr. 897, 1130-31 (rule-of-thumb used to calculate "probable
extension of an individual oreshoot in depth"). While these ore bodies may in fact extend the length of the
vein, in the absence of any subsurface sampling, we will project them to depth only to the extent that they
can be

12/ E. James Collord also focused on the high- and medium-grade mineralized zones in the two mining
claims, situated in the area of sample sites E through G and sample site K. He concluded that the GB-1 claim
contains a body (Block A) of high-grade ore (1.391 oz./ton) containing 7,747 tons and that the GB-2 claim
contains another body (Block B) of medium-grade ore (0.418 oz./ton) containing 16,621 tons. See Exh. 66A
at 6-7, 14-15. He separated these deposits since "all other vein material is below cut-off grade and is
considered waste." See Exh. 66A at 14. Block A would be valued at $4,111,073.30, or $530.67/ton, in
January 1984 and $3,563,217.60, or $459.95/ton, in June 1985, while Block B would be valued at
$2,650,501, or $159.47/ton, in January 1984 and $2,297,286.10, or $138.22/ton, in June 1985. Assuming
a mine dilution of 10 percent, an 85-percent mill recovery, a 95-percent custom mill recovery, and custom
milling costs of 7.5 percent, there is a final recovery of $356.74/ton in January 1984 and $309.20/ton, in June
1985, for Block A, and $107.20/ton, in January 1984 and $92.92/ton, in June 1985, for Block B. While
mining and milling operations on the GB-1 claim would show a profit after payment of the costs of
operations on that claim alone ($270.25/ton) or on both claims ($180.08/ton), such operations with respect
to the GB-2 claim would show a loss after payment of either the costs of operations on that claim alone
($224.72/ton) or on both claims. Recovery in the case of the GB-2 claim would barely exceed principal
operating costs ($106.44/ton) in January 1984 and would not exceed them in June 1985.
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observed on the surface. This was the approach adopted by Robert C. Sykes, a Forest Service mining
geologist. See Tr. 438; Exh. 16 at 1. To do otherwise would be to substitute sheer speculation for reasonable
geologic inference.

We have therefore determined that the high-grade body contains 1,696.63 tons of ore, using the
lengths of the zones of influence of each of sample sites E (41 feet), F (65 feet), and G (49 feet), an average
width for each of the sites (E - 2.78 feet; F - 0.7 feet; G - 2.33 feet), and a depth based on one-half the total
strike length of the three zones of influence (77.5 feet). This is close to the finding made by Wallace. See
Tr. 346, 349, 350 (1,800-ton high-grade ore body). Similarly, we have determined that the medium-grade
body, encompassing sample site K, contains 2,603.39 tons of ore by using a length of 172 feet, an average
width of 2.2 feet, and a depth of 86 feet. The claimants do not dispute the existence of these higher-grade
ore bodies. See Tr. 964 ("[E]very time you shrink reserves you * * * tend to make it more positive * * * that
material really is there").

We are not persuaded that the Golden Bear vein exhibits pinch-and-swell characteristics, since
there is no evidence that it pinches out or splits into narrow stringers. See Tr. 417-18, 644-45, 915, 990-91,
1042-43; Exh. 59 at 3; Exh. 66A at 2; A Dictionary of Mining, Mineral, and Related Terms 822 (Bureau of
Mines 1968) ("pinch"). Thurmond's definition of a pinch-and-swell vein as one that varies in width (see Tr.
233) leaves intact her other conclusion regarding the average width of the vein. Moreover, we cannot say
that the dimensions of the smaller higher-grade ore bodies are other than as conservatively estimated here.
See Exh. 66A at 2. There is no need, therefore, to further reduce the tonnage of these bodies in order to
account for the probability that they do not contain the projected tonnage. See Tr. 953-55, 1051-52; Exh.
64 at 7; Exh. 81 at 39 ("Some estimators prefer to handle the problem of probability at an earlier stage by
drawing the margins of ore blocks less optimistically in the first place"); Thompson Report at 11. As a
consequence, we cannot adopt the 20-percent reduction in ore reserves made by Thurmond. See Exh. G at
15.

Each of the higher-grade ore bodies is presumed to continue gold values detected on the surface.
As we indicated in United States v. Feezor, supra at 78-79, 90 1.D. at 274-75, relatively consistent values
observed in surface exposures of a vein may be reasonably projected throughout the inferred depth of the
vein. See also United States v. Chambers, 47 IBLA 102, 107 (1980). Such relatively consistent values are
evident here through that part of the vein containing the higher-grade ore bodies. See Tr. 912-15, 986-88,
1014, 1038; Exhs. 6, 73A at Appendix B, 49A, H, I, and K. Assays of samples taken from the main vein
material in place showed the high- and medium-grade ore bodies exhibit average gold values of 1.72 and
0.412 oz./ ton. Judge Sweitzer also concluded that there were "fairly consist[ent] high values of gold on the
surface" (Decision at 10). We therefore conclude that the 1,696.63 and 2,603.39 tons of ore found in the
valuable ore bodies in the GB-1 and GB-2 claims will, since they exhibit gold values
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0f 0.675 oz./ton at sample site E, 1.98 0z./ton at sample site F, and 2.51 0z./ton at sample site G on the GB-1
claim and 0.412 oz./ton at sample site K on the GB-2 claim, contain a total of 2,812.27 (GB-1) and 1,072.60
(GB-2) ounces of gold. 13/ The total value of each of the deposits can be determined by multiplying the total
number of ounces in each ore body by the value of an ounce of gold in January 1984 and June 1985. 14/ The
total is $1,072,881.00, or $632.29 per ton, in January 1984 and $929,905.19, or $548.09 per ton, in June
1985, for the GB-1 claim, and $409,196.90, or $157.18 per ton, in January 1984 and $354,665.91, or $136.23
per ton, in June 1985, for the GB-2 claim.

Assuming that the resuing mining method proposed by the claimants will be used to remove the
ore from the claims, the value of the ore will be diluted to some extent by unavoidable removal of some
waste. We are not persuaded to accept either the 50- or 25-percent dilution factors proposed by the Forest
Service, however, since they either assumed use of shrinkage stoping mining methods or were not shown to
be applicable to the deposits at issue here. See Tr. 246, 326-29,416-17,420, 421, 1001-02; Exh. 73A at 21,
26, 30; Exh. G at 17. The preponderance of the evidence establishes there would be minimal dilution on the
order of 10 percent given the showing that the vein material can, by the resuing method, be severed cleanly
from the wall rock. See Tr. 626-28, 729, 883, 892-93, 963, 1043, 1053, 1077; Exh. 66A at 9; Exh. P at 476.
Further, we accept that the ultimate recovery of gold from the ore will be 85 percent (rather than 75 percent
as estimated

13/ To find the amount of gold in the higher-grade ore bodies, we take averages of all of the samples taken
at each of sites E through G (GB-1) and site K (GB-2), excluding samples not taken from the main vein
material in place (i.e., samples taken in whole or in part from the foot wall and the hanging wall and grab
samples). All of the samples taken together constitute bulk sampling of each section of the vein. See Tr.
369, 983-84; Exh. 61 at 6. The values so obtained compare favorably to the results of bulk sampling of the
higher-grade ore bodies undertaken by Kemp. See Exh. 59 at 5.

14/ The record demonstrates that gold was selling for $381.50/0z. when the subject land was withdrawn
from mineral entry (Jan. 1, 1984). See Tr. 1093-94; Exh. 73A at Appendix C. Gold prices subsequently
declined to $316.49/0z. in June 1985, when the final certificate issued. See Exh. 73A at Appendix C; see
also Exh. 49 at 1 (July 1985 gold price - $320/0z.). At that time, the average gold price since May 1984 was
$332.41/0z. See Exh. 73A at Appendix C. But after June 1985 the price of gold climbed slowly to
$345.49/0z. in January 1986 and eventually to $439.10/0z. in July 1988. See Tr. 1093; Exh. 73A at
Appendix C. It is proper to consider the historic range of prices in order to account for market fluctuations.
United States v. Crowley, 124 IBLA 374, 375 (1992). Therefore, in the course of this opinion, we will rely
on the Jan. 1, 1984, price and the average price for the period from May 1984 to January 1986 ($330.66/0z.)
as representing the immediate historic period surrounding issuance of the final certificate in June 1985. See
Exh. 73A at Appendix C.
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by the Forest Service) since that figure is supported by actual testing of the subject or similar ore. See Tr.
138-39,252,253-54,423-24,479-80, 642-43,1153; Exh. 43 at 6; Exh. 66A at 11; Exh. 73A at27; Thompson
Report at 10; United States v. American Independence Mines & Minerals, 122 IBLA 177, 187, 188 (1992).
15/ This reduces the value of the ore deposit to $483.70 per ton (January 1984) and $419.29 per ton (June
1985), for the GB-1 claim, and $120.24 per ton (January 1984) and $104.22 per ton (June 1985), in the case
of the GB-2 claim.

The costs of mining and milling the ore from the higher-grade ore deposits on the two mining
claims must be considered. Costs estimated by the Forest Service, however, were for a larger and longer
operation because the Forest Service assumed that the two principal ore bodies on the claims, referred to as
Blocks I and 11, would be mined out. In her February and October 1986 mineral reports, Thurmond assumed
removal of 44,215 or 18,629 tons of ore (plus 49,056 or 22,353 tons of waste) from Block I, and that 16,395
or 2,963 tons of ore (plus 27,538 or 7,386 tons of waste) would be taken from Block II, for a total of 230,295
or 51,331 tons of ore and waste. See Exh. 73A at 23, 24; Exh. G at 16. Thurmond presumed that the entire
deposit would be mined over a 69- or 25-year period (given the claimants' projected annual production of
875 tons of ore, see Exh. 66A at 9). Wallace assumed the mining of 23,065 tons of ore and 26,861 tons of
waste from Block I over a period of 17.4 years. See Tr. 342; Exh. 108 at 1, 3. At a production rate of 875
tons of ore per year, the life of such a mine would be 26.4 years. Neither Thurmond nor Wallace considered
mining just the higher-grade ore bodies. See Tr. 349. Clearly, however, in this case we must consider a
shorter mining operation, involving the removal 0f 1,696.63 and 2,603.39 tons of ore (plus 169.66 and 260.34
tons of waste) from both claims, for a total of 1,866.29 and 2,863.73 tons of ore and waste. To begin with,
E. James Collord projected a 13-year mine life needed to mine 24,369 tons of ore. See Tr. 1098; Exh. 66A
at 10, 15, 24. He later revised that estimate to conclude that the high-grade deposit on the GB-1 claim could
be mined in 2.1 years. See Tr. 1126; Exh. 119 at 2. In actuality, it would be 1.9 years. A correspondingly
short mine life (3.0 years) can be projected for the medium-grade deposit on the GB-2 claim. By so
evaluating mining and milling costs, we will focus on the smaller mining operation envisioned here. See
United States v. American Independence Mines & Minerals, supra at 187.

A prudent miner would mine the ore on the two adjoining claims by underground methods. A drift
would be run from an outcrop 150 feet to the portion of the vein containing the high-grade ore deposit in the
GB-1 claim, taking the "shortest possible path to the vein" (Tr. 1008), and then 155 feet along the course of
the vein. See Tr. 1125. The drift would then continue along the vein 128 feet to the medium-grade ore
deposit in the GB-2

15/ American Independence involved similar lode mining claims located in the Payette National Forest, a
short distance from the subject claims. The only apparent difference between these cases is that the quartz
veins in American Independence would be mined by the open pit method.
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claim and then 172 feet along that portion of the vein. See Tr. 1097; Exh. 66A at 10. There is no evidence
that these distances are in error. In
addition, a single 77.5-foot-long raise would be run from the drift in the GB-1 claim. 16/ See Tr. 1125.

Thurmond calculated the costs of running drifts and raises at a uniform rate of $84 per foot. See
Exh. 73A at 29; Exh. G at 19. E. James Collord, however, used rates of $100 per foot for access drifts, $110
per foot for drifts along the vein, and $125 per foot for raises. See Exh. 66A at 24. We will use the lower
costs assumed by Thurmond since they are supported by an actual quote. 17/ See Tr. 1180-81; Exh. 121
($77.53/foot) At that rate the cost of running an access drift to the valuable section of the vein on the GB-1
claim (150 feet), the drift along that portion of the vein (155 feet), and the single raise (77.5 feet) is $32,130,
or $18.94/ton. The additional cost to run the access drift to the valuable section of the vein on the GB-2
claim (128 feet) and the drift along that portion of the vein (172 feet) is $25,200. If the vein on the GB-2
claim were mined alone, such mining would incur total development costs of $57,330, or $22.02/ton.

Costs of operating the mine, transporting the ore to the mill, and operating the mill must also be
considered. It is assumed that ore would be removed by a prudent miner by the method of resuing so that
only vein material would be removed from the mine. See Tr. 172, 245-47, 626-27, 651; Exh. 66A at 9; A
Dictionary of Mining, Mineral, and Related Terms 917 (Bureau of Mines 1968) ("resuing"). Although
Thurmond considered this mining method acceptable, she chose instead to project costs for shrinkage
stoping, believing that it would be more economic. See Tr. 140, 247-48, 250; Exh. G at 17; Exh. 73A at 26.
We are persuaded to adopt the resuing method for validity determination purposes. Resuing is an acceptable

16/ The Forest Service had based its cost analysis on the assumption that two raises would be run in each
of the two principal ore bodies (Blocks I and IT). See Exh. 73A at25. However, the Forest Service assumed
that drifts of either 763 and 524 (or a total of 1,287 feet) or 852 and 311 feet (or a total of 1,163 feet) would
be run on the two blocks of ore. See Exh. 73A at 25, 32; Exh. G at 20. Since we presume that drifts of 155
and 172 feet will be run along the high- and medium-grade ore bodies (or a total of 327 feet), we agree with
E. James Collord that only one raise need be run. See Exh. 66A at 10.

17/ Thurmond testified she later determined that her development costs were low. See Tr. 139. Also, Scott
A. Stebbins, a mining engineer with the Bureau of Mines, concluded that the costs to run development drifts
and raises would be $95.92 and $92.52/foot. See Exh. 85 at 6. If we use Collord's higher costs, the total cost
for developing the GB-1 claim alone is $41,737.50, or $24.60/ton. This slight increase in development costs
does not make that claim unprofitable to mine. If both higher-grade ore deposits are developed together, the
total cost amounts to $73,457.50, or $28.22/ton in the case of mining just the GB-2 claim and $17.08/ton in
the case of mining both claims.
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method and will result in lower mining costs because it will involve less time and effort to mine the vein rock
since, with almost no handsorting, virtually no surrounding waste material will need to be removed from the
mine (which is not the case with shrinkage stoping). See Exh. 85 at 1. The deposits involved here are well-
suited to that method since the ore breaks cleanly from the wall rock. See Tr. 647, 649, 729, 883, 892-93,
1043; Exh. 66A at 2, 9; Thompson Report at 5.

That resuing will involve less cost can be illustrated as follows. Thurmond estimated in her
February and October 1986 reports that mining would cost either $52.39 or $61.78 per ton. See Exh. 73A
at 30; Exh. G at 19. But if Block I were mined by shrinkage stoping methods, the claimants would be
required to remove not only the 44,215-ton or 18,629-ton ore body, but also 49,056 or 22,353 tons of waste.
See Exh. 73A at 23; Exh. G at 16. Similarly, in the case of Block II, 27,538 or 7,386 tons of waste would
have to be mined in order to extract the 16,395-ton or 2,963-ton ore body. See Exh. 73A at 24; Exh. G at 16.
This approach would increase overall mining costs since both ore and waste would be mined at the given
rate. See Exh. 73A at 32; Exh. G at 20. Taking the total cost of mining the ore and waste reported by
Thurmond ($4.8 or $2.5 million for Block I, and $2.3 million or $639,361, for Block II), we can calculate
the cost to mine the ore at $135.91 or $110.52/ton, in the case of Block I, and $215.78 or $140.39/ton, in the
case of Block II.

By contrast, the mining costs estimated by E. James Collord, using the resuing method, are about
$74.42 for each ton of ore mined. 18/ He found that total mining costs, using the resuing method, would be
$12,295 per month (including a 15-percent contingency). See Exh. 66A at 9, 28. From this amount we can
subtract costs for road maintenance and reclamation that will otherwise be taken into account. This leaves
total mining costs of $11,833.50 per month (including a 15-percent contingency). In order to translate these
costs into tonnage costs for the expected operation, we first determine the total mining costs that would be
incurred. Collord estimated that his small-scale operation would recover 7 tons of ore daily, or 159 tons
monthly. See Tr. 858, 1079, 1082; Exh. 66A at 9, 28. On this schedule, the high-grade ore body (1,696.63
tons) would be mined out in 10.67 months, incurring total mining costs of $126,263.44. This translates into
total mining costs of $74.42 for each ton of ore mined. Similarly worked, the medium-grade ore body
(2,603.39 tons) would be mined out in 16.37 months, incurring total mining costs of $193,714.39. This
translates into total mining costs of $74.41 for each ton of ore mined using the resuing method, which we
find demonstrably preferable to the shrinkage stoping method in this case.

18/ We note that Stebbins estimated, after a detailed analysis encompassing labor, fuel, and other factors,
that a small-scale mining operation would incur operating costs of $37.04/ton. See Tr. 357; Exh. 85 at 5.
Wallace increased those costs to $51.59/ton. See Exh. 108 at 2.
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The vein material would then be transported a short distance by truck to a newly constructed mill
and milled by the gravity separation method. See Tr. 1080; Exh. 66A at 11, 12; Exh. G at 18; Exh. 73A at
27,29. Thurmond placed the proposed mill on private land at Big Creek 13 miles from the minesite, and
estimated transportation and milling costs of $5.59/ton and $25.70/ton. See Exh. 73A at 30; Exh. G at 19.
E. James Collord and Wallace placed the mill at the Lost Dutchman millsite 1.5 miles from the minesite.
See Tr.312-13,516, 676-77; Exh. 66A at 12; Exh. 73 A at 30; Exh. 77D at 1-3. By using the method outlined
above for deriving costs per ton using the monthly cost figures provided by Collord, we conclude that trans-
portation and milling costs would be on the order of $7.23/ton and $62.85/ton. We will use the lower costs
estimated by Thurmond since they are supported by the evidence and have not been shown to be in error. 19/
See Tr. 312; Exh. 108 at 2. The milling costs were evidently taken from calculations done by Jeffrey A.
Gabardi, a Forest Service mining engineer, regarding a similar mill. See Tr. 422, 425-26, 430. We accept
the proposition that milling would be done at the millsite, since that was the claimants' stated intention. This
results in decreased transportation costs of $0.65/ton ($0.43 per ton mile x 1.5 miles). See Exh. 73A at 44.
The milled ore (or "concentrates") would then be transported 13 miles, at a cost of $5.59/ton ($0.43 per ton
mile x 13 miles), and sold to a custom milling facility. Tr. 1144; Exh. 66A at 11. The tailings would be
dewatered and transported 0.22 miles (at a cost of $0.09/ton) and buried at the Golden Bear millsite claim.
See Tr. 1103; Exh. 66A at 12; Exh. 77D at 1-3.

This results in costs for mining, transporting, and milling of $106.45/ton in the case of the GB-1
claim, and $106.44/ton for the GB-2 claim. See also Exh. 49 at 6. Total principal operating and development
costs are $125.39/ton, for mining just the high-grade deposit on the GB-1 claim, and $128.46/ton if only the
medium-grade deposit on the GB-2 claim were to be mined. The price paid by the custom milling facility
for the ore would be the value of 95 percent of the gold recovered from the concentrates decreased by 7.5
percent of that value to reflect a charge for processing the ore to recover "dore gold." See Tr. 980, 982; Exh.
59 at 5, 6, 8; Exh. 66A at 11. This would result in a decreased value of the ore to $425.06/ton in January
1984 and $368.46/ton in June 1985, in the case of the GB-1 claim, and $105.66/ton in January 1984 and
$91.58/ton in June 1985, in the case of the GB-2 claim. Before considering capital costs, the high-grade ore
deposit on the GB-1 claim could therefore have been mined and milled at a profit of $299.67/ton in January
1984 and $243.07/ton in June 1985. A profit would not have been earned by mining and milling just the
medium-grade ore deposit on the GB-2 claim. Instead, that claim would have had a loss of $22.80/ton in
January 1984 and $36.88/ton in June 1985.

Capital costs and related operating costs must nonetheless be calculated in order to complete the
total cost analysis. According to Thurmond,

19/ After a detailed analysis, Stebbins concluded that milling costs would be on the order of $28.77/ton.
See Exh. 85 at 5.

128 IBLA 281



IBLA 89-332

such costs encompass the costs of reconstructing and maintaining a 9.5-mile-long section of the Big Creek
Road and constructing and maintaining a new 1.5-mile-long road from that road to the mining claims. Also
included were costs of building necessary facilities for the mine and mill, costs of purchasing the necessary
equipment to run the mine and mill, and costs of reclaiming the roads at the conclusion of mining and
milling. See Exh. 73A at 28-29. In February 1986 Thurmond estimated these costs would total $438,260.
20/ See Exh. 73A at 32. Of'this amount, a total of $257,305 would go to build the mine and mill facilities
and purchase mining and milling equipment. See Exh. 73A at 31. By contrast, E. James Collord allocated
$163,185 to this activity (including a 15-percent contingency). See Tr. 1102; Exh. 66A at 25-27. We are
persuaded to adopt Collord's facility and equipment costs. Indeed, the list of facilities and equipment relied
upon by Thurmond (see page 31 of her February 1986 Mineral Report (Exh. 73A)) is based on lists generated
by the claimants. See Tr. 264. Collord's list appears in the more recent July 1988 Feasibility Study (Exh.
66A), at pages 25-27. Collord's costs are therefore geared to the shorter and smaller operation that would
be conducted here. See Tr. 264, 277, 406, 407-09, 652, 653, 662, 1081-82, 1099, 1176-77, 1187; Exh. 66A
at 9, 14, 29; Exh. 73A at 31; Thompson Report at 10. Collord stated that his costs for an operation having
a 13-year mine life would apply to the shorter operation considered here. 21/ See Tr. 1107-08, 1125-26; Exh.
119 at 3. His estimate assumes that used equipment will be employed on the shorter project. See Tr. 1101;
Exh. 66A at 14. By contrast, Thurmond planned on using some new equipment. See Tr. 266; Exh. 73A at
28, 29. Clearly, new equipment is not warranted in the case of a short-term operation. See Tr. 369, 634-35,
660, 1186-87; Thompson Report at 10. Some of Collord's equipment costs are supported by actual quotes.
See Tr. 863-64, 1175-77, 1187; Exhs. 71 and 72. Further, Collord's costs reflect a more detailed analysis of
the necessary mining and milling operation, and exhibit a greater familiarity with the practicalities of a small
mining and milling operation. See Tr. 619-21, 623-24, 632, 633, 651-53, 655-56, 659-62, 699-700, 1081;
United States v. Mannix, supra at 117, 119.

Insofar as roads are concerned, construction of the road from Big Creek Road to the mining claims
is clearly necessary in order to bring men and supplies to the mining operation and to haul ore to the mill.
Likewise,

20/ She changed the total to $433,310 in October 1986, without explanation. See Exh. G at 19.

21/ Collord stated that the costs of milling equipment to include a crusher, ball mill, concentrating table,
motor, water pump, and generator, would total $23,000. See Exh. 66A at 26. Emmett Routson, a miner,
reported that a similar mill, able to handle 5 tons per day, cost him $12,067 in 1984. See Tr. 467-68, 468,
478-79; Exh. 110 at 1. His crusher, however, was handmade and no evidence of labor costs was submitted.
See Tr. 479, 481. Another mill, able to mill 50 tons per day, was built by Robert Weatherby, a miner, in
1983 at a cost including labor of $28,000. See Tr. 862, 863-64.
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some reconstruction would be needed on the Big Creek Road. See Tr. 46, 48-49, 58, 454; Thompson Report
at 10. Barry F. Stata, a civil engineer with

the Forest Service, concluded that $78,211 was necessary for construction and $66,425.43 for reconstruction
(including the creation of a parking lot at the entrance to the wilderness area and the construction of two
bridges along the Big Creek Road). See Tr. 141; Exh. 104 at 3, 6, 11, 14, 15. Also involved would be costs
of "mobilization" including bonding, insurance, and overhead, which would amount to 8 percent of the
construction costs. See Exh. 104 at 9. These costs were adopted by Thurmond. See Exh. 73A at 32. The
amount necessary for reconstruction was decreased to $26,425 in the event that milling would be done at the
Lost Dutchman millsite. See Exh. 73A at 44. Collord placed the costs of construction (including mitigation
of environmental impacts) and reconstruction at $36,570 and $17,250 (including a 15-percent contingency).
See Exh. 66A at 25,27. We adopt Collord's costs since they are aimed at creating the kind of roads neces-
sary for the short-term, small-scale operation to be conducted here, were developed by someone experienced
inroad building and repair (Collord), and are supported by an actual bid by someone similarly so experienced
(Jim Adkins). See Tr. 591-92, 592-93 (2-mile-long ore-haul road constructed over similar steep terrain for
$6,800 in 1980), 596-97, 604, 608, 630, 658-59, 731, 1021-22, 1023-24, 1099; Exh. 25 at 1, 3, and 4 (2.2-
mile-long road could be built for one-half cost of from $36,000 to $39,700); Exh. 75 at 1 ($2,185 bid for
reconstruction of Big Creek Road and $21,420 bid for new 1.8-mile-long road construction); Exh. 77D at
4-1, 4-3 ($11,000 to $15,000 needed for reconstruction).

Richard Mohr, a private civil engineer with a background in soils and water resources
management, testified that he had traveled the length of the Big Creek Road and determined that only
minimal repair of that road was required and no bridges were needed to cross the creek where it intersects
the road, given the rocky nature of the creek bed. See Tr. 500, 501, 504, 505-06, 507, 509, 512-13, 578; Exh.
77D at 1-2. Forest Service engineer Stata admitted that bridges would not be needed if ore were milled at
one of the millsite claims. See Tr. 51-52. Likewise, a parking lot was only intended as a source of fill
material. See Tr. 53-54. There is no evidence that the claimants would need such material. Eliminating the
costs for constructing a parking lot and two bridges, the costs estimated by Stata amount to $7,851.93
(including 8 percent for mobilization). See Exh. 104 at 5, 10, 13. This compares favorably to Collord's cost
of $17,250. See Exh. 66A at 25, 27.

The record indicates that the Forest Service would construct a "full-bench" road over 90 percent
of the proposed roadway from the Big Creek Road to the minesite that is steeper than the angle of repose.
See Tr. 24, 25-26, 39, 74, 571, 1055; Exh. 18 at 3. The bulk of the costs involved in building such a road
were for excavation ($68,033). See Exh. 104 at 14. By contrast, the claimants' proposed "cut-and-sidespill"
type of road would involve lower costs since it requires less excavation. See Tr. 601, 1054-57; Exh. 122.
Moreover, that road is feasible and preferred for both economic and safety reasons, even given the general
steepness of the area.
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See Tr. 522-23, 533, 598, 600-02, 881-82, 1053-54, 1057-58; Exh. 122. Emmett Routson reported that such
aroad was approved by the Forest Service for his mining operations, even though it similarly crosses terrain
that is "extremely steep in some places" (Tr. 473). See Tr. 477, 493; Exh. 43 at 4. In addition Collord
assumed a $5,000 cost for obtaining necessary permits. See Exh. 66A at 25. We adopt this cost. See Exh.
77D at 1-11.

Stata calculated that it would cost $1,388 annually for road maintenance. See Exh. 73A at 32;
Exh. 104 at 16. If mining the two higher-grade deposits lasted 4.9 years (4,300.02 tons mined at 875 tons
per year, see Exh. 66A at 9), the total cost of road maintenance would be $6,801.20. This translates to
$2,637.20, or $1.55/ton, for mining just the GB-1 claim and $4,164.00, or $1.60/ton, for just the GB-2 claim.
By contrast, Collord concluded that monthly road maintenance would cost $345, or $1,897.50 annually
(given 5.5 months of annual operation). See Exh. 66A at9,28; Exh. 75 at 1 ($2,280 per year). His total cost
for road maintenance would be $9,297.75 (given a 4.9-year mine life), or $3,605.25 ($2.12/ton) for the GB-1
claim alone, and $5,692.50 ($2.19/ton) just to mine the GB-2 claim. We adopt Stata's lower costs.

So far as reclamation is concerned, the Forest Service was only concerned with reclaiming the
constructed and reconstructed roads, concluding that the total cost would be $3,664, if only the new road
were reclaimed, and $10,868, if both roads were reclaimed. See Exh. C at 4; Exh. 73A at 29, 44. Collord
provided instead for amassing a fund to reclaim the mine and millsites during the course of operations by
collecting $575 (including a 15-percent contingency) every month of operation. See Exh. 66A at 13,28. A
10.67-month operation on the GB-1 claim and a 16.37-month operation on the GB-2 claim would thus
collect, for purposes of concurrent reclamation, a total of $6,135.25 and $9,412.75, or a total for both claims
of $15,548. In addition, Collord provided for $15,000 as the amount required for
final reclamation of the mine and millsites and the roads. We will adopt Collord's costs as the total costs of
reclaiming not only the roads, but also the mine and millsites. 22/ This means that the cost of all reclamation
would amount to $21,135.25, or $12.46/ton, in the case of mining just the GB-1 claim and $24,412.75, or
$9.38/ton, in the case of mining
just the GB-2 claim.

Capital costs, including purchase of equipment and facilities, construction and reconstruction of
roads, and permits, therefore amount to $222,005. If only the high-grade deposit on the GB-1 claim were
to be worked, this would have meant capital costs of $130.85/ton. If only the medium-grade deposit on the
GB-2 claim were to be worked, this would have meant capital costs of $85.28/ton. As a consequence, mining
and milling
the high-grade deposit on the GB-1 claim would have shown a profit, taking into account all development,
operating (including for road maintenance
and reclamation), and capital costs, of $154.81/ton in January 1984 and $98.21/ton in June 1985.

22/ Mohr calculated that the cost to reclaim both millsites and the new road to the minesite would be $4,920.
See Exh. 77D at 1-11.
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The overall loss from mining and milling the medium-grade deposit on the GB-2 claim would have been
$119.06/ton in January 1984 and $133.14/ton in June 1985. 23/

Assuming that the high- and medium-grade deposits on the two claims were to be independently
mined and milled, only the GB-1 claim could be said to have a deposit of minerals that could have been
extracted, removed, and marketed at a profit at the time of withdrawal and also when the final certificate was
issued. Nonetheless, the claimants do not intend to mine and mill the two deposits separately. Nor would
a prudent miner do so, since it would result in a duplication of effort and costs. Rather, the drift run to and
then along the high-grade deposit on the GB-1 claim would be extended to and along the medium-grade
deposit on the GB-2 claim. The roads developed, equipment purchased, and facilities erected for working
the high-grade deposit would be equally useful to mine the medium-grade deposit. A prudent miner would
operate a single mine and mill, just as Thurmond assumed. See Tr. 255; Exh. 73A at 33; Exh. G at 21.

[2] The existence of economies of scale in mining claim cases has been accepted where questions
of profitability are at issue. We have found that a group of mining claims of a particular claimant or group
of claimants may be considered together for purposes of determining whether there exists on each of the
claims a valuable mineral deposit. United States v. New York Mines, Inc., 105 IBLA 171, 191, 95 1.D. 223,
234 (1988); United States v. Foresyth, 100 IBLA 185, 250, 94 1.D. 453, 489 (1987); Schlosser v. Pierce, 92
IBLA 109, 130,93 1.D. 211, 223 (1986). So long as valuable locatable minerals are exposed on each of the
claims, it has been assumed that their quality and quantity may be aggregated to determine if they might be
extracted, removed, and marketed at a profit. See Cactus Mines Limited, 79 IBLA 20, 32-33 n.2 (1984)
(concurring opinion). In this way, while each of the claims in a group may have such a deposit of minerals
that extracting, removing, and marketing it would not result in a profitable operation, nevertheless it can be
possible that by combining the deposits a profitable operation would likely result from the development of
each claim. This is so because fixed development and capital costs are spread over a larger reserve base,
causing a decrease in tonnage costs charged to the claim or group of claims and a surplus results in the
expected recovery per ton from each claim. Put another way, as the Supreme Court recognized in Jackson
v. Roby, 109 U.S. 440, 445 (1883) (quoted in Schlosser v. Pierce, supra at 129, 93 1.D. at 223):

It often happens that for the development of a mine upon which several claims have
been located, expenditures are required

23/ Even using Collord's higher development figures ($24.60/ton for the high-grade deposit and $28.22/ton
for the medium-grade deposit), milling ($62.85/ton), and transportation ($7.23/ton) costs, the GB-1 claim
could be mined at a profit since total costs would amount to $313.96/ton. The GB-2 claim could not since
total costs would be $268.97/ton. Recovery from the GB-2 claim would not even cover principal operating
costs of $144.49/ton.
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exceeding the value of a single claim, and yet without such expenditures the claim
could not be successfully worked. In such cases it has always been the practice for the
owners of different locations to combine and to work them as one general claim.

See also United States v. Denison, 76 1.D. 233, 243 (1969), aff'd sub nom., Smith v. Udall, No. 1053 (D.
Ariz. Jan. 31, 1972), aff'd, 489 F.2d 1275 (9th Cir), cert. denied, 419 U.S. 835 (1974) (quoted in Schlosser
v. Pierce, supra at 130, 93 1.D. at 223) ("It is also essential to have an estimate of the quantity of ore within
the mining claims since a large quantity of ore would justify expenditures for equipment, etc. which a
small deposit could not support." (Emphasis added.) For this reason, we have held that this economy in
development and capital costs is sufficient to validate each of the claims since each will be considered to
have a valuable mineral deposit. In a proper case, a person of ordinary prudence would, by developing all
claims rather than a single individual claim, justifiably expend labor and means with a reasonable prospect
of success in developing a valuable mine.

Mining and milling the high- and medium-grade deposits on the GB-1 and GB-2 claims together
would result in the recovery of a total of 3,884.87 ounces of gold, valued at $1,482,077.90, or $344.67/ton,
in January 1984 and $1,284,571.10, or $298.74/ton, in June 1985. Given a mine dilution of 10 percent, an
85-percent mill recovery, a 95-percent custom mill recovery, and custom milling costs of 7.5 percent, that
would yield $231.70/ton in January 1984 and $200.83/ton in June 1985. Operating the two claims as a single
mine would, however, result in a per ton decrease in development and capital costs applicable to the
individually profitable and nonprofitable claims because of the larger reserve base. The total costs of
developing a single mine by running drifts and a raise would amount to $57,330, or $13.33/ton (assuming
the recovery 0f 4,300.02 tons of ore). This is compared to $18.94/ton in the case of developing a mine with
respect to only the GB-1 claim and $22.02/ton in the case of developing a mine with respect to only the GB-2
claim. Similarly, in the case of joint mining and milling operations, capital costs would total $222,005, or
$51.63/ton, as opposed to $130.85/ton to mine and mill only the high-grade deposit on the GB-1 claim and
$85.28/ton for mining and milling only the medium-grade deposit on the GB-2 claim. Road maintenance and
reclamation costs would amount to $1.58/ton and $7.10/ton (given mine operations of 4.9 years recovering
4,300.02 tons of ore). The total costs of mining ($74.41/ton), milling ($25.70/ton), and transporting
($6.33/ton) the two deposits would be $106.44/ton. The total development, operating, and capital costs
would therefore be $180.08/ton. Consequently, the higher-grade deposits on the two mining claims could
have been extracted, removed, and marketed together at a profit of $51.62/ton in January 1984 and
$20.75/ton in June 1985.

But while the deposit on the GB-1 claim could be extracted, removed, and marketed at a profit
for each ton of ore removed ($154.81/ton in January 1984 and $98.21/ton in June 1985), the continued
extraction, removal, and
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marketing of the deposit on the GB-2 claim would result in a significantly lesser profit for each ton of ore
removed overall ($51.62/ton in January 1984 and $20.75/ton in June 1985) than ifthe GB-1 claim alone were
developed. Looked at another way, the overall anticipated profit from mining and milling only the 1,696.63
tons of ore within the GB-1 claim would be $262,655.29 in January 1984 and $166,626.03 in June 1985.
By continuing operations into the GB-2 claim, the Collords would, by extracting, removing, and marketing
an additional 2,603.39 tons of ore, obtain a significantly lower overall profit of $221,967.03 in January 1984
and $89,225.42 in June 1985. The reason for this is obvious. Any operations conducted on the GB-2 claim
would incur an operating loss of $0.78/ton in January 1984 and $14.86/ton in June 1985 (given the recovery
of $105.66/ton in January 1984 and $91.58/ton in June 1985, and principal operating costs alone of
$106.44/ton). Thus, each ton extracted, removed and marketed from the GB-2 claim would decrease the
profit expected from the recovery of ore from the GB-1 claim.

In order to be considered valid under the mining law, each claim in a group must have, within its
borders, a valuable mineral deposit capable of producing income that exceeds the cost of mining,
transporting, milling, and marketing the deposit. United States v. Coleman, supra at 600, 602; Waskey v.
Hammer, 223 U.S. 85, 90-91 (1912). The recovery expected from each claim must exceed at least the costs
of mining, transporting, milling, and marketing the particular deposit on that claim. In In Re Pacific Coast
Molybdenum Co., supra at 24, 24 n.7, 25-26, 32, 90 1.D. at 357, 357 n.7, 357-58, 361, we upheld a finding
that each of 32 mining claims had a valuable mineral deposit where both the claimant and the Government
had concluded that the anticipated per ton recovery exceeded at least the per ton mining, milling, and
transportation costs. That is not true in the case of the GB-2 claim. The mining laws of the United States
make land available to members of the public for the purpose of mining valuable mineral deposits and not
for other purposes. See United States v. Coleman, supra at 602. It does so by rewarding them with a patent
where they have established that a prudent man would justifiably mine a mineral deposit with a reasonable
prospect of success in developing a valuable mine. Id. No prudent man, having profitably mined a deposit
on the GB-1 claim, would be justified in continuing his operations into the GB-2 claim where the final result
would be a diminishment of his initial profit. Plainly, in this situation, patenting the GB-2 claim would not
lead to the mining of the deposit on that claim, but would instead thwart the ultimate aim of the mining laws.
Therefore, the GB-2 claim cannot be said to have a valuable mineral deposit.

In order for there to be a valuable mineral deposit on each of the claims in a group, the recovery
expected from each claim must not only exceed the costs of mining, transporting, milling, and marketing the
particular deposit on that claim but each claim must also bear a proportionate share of the development and
capital costs attributable to the combined operation. See Schlosser v. Pierce, supra at 131-32, 93 I.D. at 224
(referring to In re Pacific Coast Molybdenum Co., supra at 24,24 n.7,25-26,32,90 1.D. at 357,357 n.7,357-
58,361). In Pacific Coast,
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we upheld a finding that each of 32 mining claims had a valuable mineral deposit where both the claimant
and the Government had concluded that anticipated recovery per ton also exceeded the per ton development
and capital costs (especially those associated with environmental compliance). Mining and milling the ore
from each claim in a group incurs costs, not only those involved in actual day-to-day operations, but also
development and capital costs involved in setting up the mine and mill. 24/ United States v. American
Independence Mines & Minerals, supra at 187; United States v. McKenzie, 20 IBLA 38, 45 (1975); United
States v. Larsen, supra at 272-73. Accordingly, we must conclude that the deposit on each claim must be
sufficient to bear at least a proportionate share of the development and capital costs. We find no sanction
for another approach in the mining laws.

While the unit-of-measure recovery expected from mining and milling the high-grade deposit on
the GB-1 claim ($425.06/ton in January 1984 and $368.46/ton in June 1985) would exceed development,
operating, and capital costs of a single mine and mill ($180.08/ton), the recovery expected from mining and
milling the medium-grade deposit on the GB-2 claim ($105.66/ton in January 1984 and $91.58/ton in June
1985) would not. Mining and milling the medium-grade deposit on the GB-2 claim would recover a total
of $275,074.18 in January 1984 and $238,418.45 in June 1985, clearly insufficient to cover operating costs
($299,702.25) and a proportionate share of development and capital costs with respect to that 2,603.39-ton
deposit ($169,119.67). But the recovery expected from the GB-1 claim ($721,169.54 in January 1984 and
$625,140.28 in June 1985) would exceed operating costs ($195,316.04) and a proportionate share of
development and capital costs for the 1,696.63-ton deposit ($110,215.33). Consequently, the GB-2 claim
cannot be considered to have a valuable mineral deposit even were development and capital costs to be
decreased by operating a single mine and mill with respect to both claims.

By focusing his effort on the higher-grade deposits, a person of ordinary prudence would not be
justified in the further expenditure of his labor and means with a reasonable prospect of success in
developing a valuable mine on both the GB-1 and GB-2 claims. He would be so justified only in the case
ofthe GB-1 claim. We therefore conclude that the preponderance of the evidence demonstrates that the GB-
1 claim is a valid claim that is supported by the discovery of a valuable mineral deposit and that the GB-2
claim is not a valid claim because it is not so supported. We therefore affirm Judge Sweitzer's finding with
respect to the GB-2 claim and reverse his contrary finding with respect to the GB-1 claim.

[3] His February 1989 decision also declared the Lost Dutchman and Golden Bear millsite claims
invalid because they were neither associated with a valid mining claim nor being used for mining or milling
purposes.

24/ Not included are development and capital costs that have already been spent before the date on which
a valuable mineral deposit must be shown to exist. See United States v. Mannix, supra at 119.
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Since we find that the GB-1 mining claim is valid, any millsite claim reasonably associated with that claim
would also be valid if it was being "used or occupied * * * for mining or milling purposes" in connection
therewith, as required by 30 U.S.C. § 42(a) (1988). United States v. Shiny Rock Mining Corp., 112 IBLA
326, 360 (1990); United States v. Swanson, 93 IBLA 1, 20, 93 1.D. 288, 299 (1986). Actual use or
occupancy is the sine qua non of the statutory grant. United States v. Swanson, supra at 28, 93 1.D. at 303.
The statute "contemplates a function or utility intimately associated with removal, handling, or treatment of
the ore from the vein or lode. Some action directly connected with the process of mining or some feature
of milling must be performed upon, or some recognized agency of operative mining or milling must occupy
the mill site." Alaska Copper Co., 32 L.D. 128, 131 (1903) (emphasis in original). Further, such use or
occupancy must be established in the instant case as of the date of withdrawal of the land. United States v.
Werry, 14 IBLA 242, 249-50, 81 1.D. 44, 47-48 (1974).

The two millsite claims, which are situated along creeks a short distance downslope from the
mining claims, were not being used for mining or milling purposes by claimants at any time. Neither
Thurmond nor Wallace could find any evidence of such use in June 1985 or thereafter. See Tr. 144, 315;
Exh. 73A at 9, 11; Exh. G at 7, 8. The only improvements observed on the claims were two old cabins, one
seriously deteriorated and the other less deteriorated with an attached shed containing broken tools and
assorted odds-and-ends. See Tr. 144; Exh. 73A at9, 11; Exh. G at 7, 8. The cabins were in existence before
the claimants owned the claims. See Exh. G at 7. The claimants assert that James Collord and his son and
an employee camped on the claims in the cabins while sampling activities were conducted and assessment
work was performed on the mining claims. See Tr. 676, 678, 682, 683, 689-90, 1046. Use of a millsite claim
as a staging area for prospecting activities on a mining claim does not constitute use of the land for mining
purposes since such activities are not mining operations. United States v. Wedertz, 71 1.D. 368, 371, 373
(1964). Nor does use as a staging area for assessment work constitute use for mining purposes where there
is no evidence that the work was part of mining operations on the mining claim. Compare with Eclipse Mill
Site, 22 L.D. 496, 497, 499 (1896) (stabling of horses used in mining); Satisfaction Extension Mill Site, 14
L.D. 173,174 (1892) (houses used by men working in mill); Charles Lennig, 5 L.D. 190, 192 (1886) (houses
used by men working in mine). There were no mining operations here. See Tr. 307, 361. Even if
prospecting or assessment work activities were to constitute mining, occasional use of the millsite claims (Tr.
676, 678, 683, 690) does not satisfy 30 U.S.C. § 42(a) (1988). United States v. Polk, A-30859 (Apr. 17,
1968), at 4, 5. Finally, there is no evidence that either of the millsite claims was being used for milling
purposes.

The record indicates the claimants may have occupied the millsite claims with a good faith
intention to eventually use them for mining and milling operations. They kept tools and building materials
on the claims with the stated intention of improving the cabins so that they could house
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men who would build a road and work on the mining claims and build a mill on the Lost Dutchman millsite
claim. See Tr. 676-77, 851, 1046-47. Claimants allege that before the land was withdrawn from mineral
entry they were prevented from engaging in mining and milling operations by Forest Service administrative
delays. See Statement of Reasons (SOR) at 10 n.14, 26, 49; Tr. 676, 690, 1046-47. The Forest Service does
not deny this allegation. The record demonstrates that the claimants made efforts to obtain permission to
build a road (as they were required to do, see 36 CFR 228.12) starting in 1981, but approval was delayed by
the need to obtain a more detailed mining plan from the claimants and by environmental review and
decisionmaking by the Forest Service. See Tr. 9, 65-66, 68-69, 678-80, 683, 687-88, 693, 700; Exhs. 7
through 12, 18, 22, and 23. A permit for a 4-foot-wide access trail was issued by the Forest Service on
August 18, 1983, conditioning use on the approval of a mine operating plan. See Tr. 695; Exh. 19. Given
the limited and exploratory nature of the mining operations proposed, which were intended merely to confirm
the presence of surface indications of gold at depth (Tr. 108-09, 448; Exhs. 9 and 12), this trail was
considered adequate to permit the motorized transportation of men and equipment to the minesite. See
Decision Notice and Finding of No Significant Impact (Decision Notice), dated May 31, 1983, at 1; Tr. 116;
Exh. 18 at 4-14. In addition, the claimants were permitted to airlift heavier equipment to the minesite by heli-
copter. See Decision Notice at 1, 2; Exh. 23 at 2. The claimants were given a choice of whether to apply
for road access in the future, depending on the establishment of ore reserves and the need for expanded
operations. See Decision Notice at 1. We find nothing inappropriate in the Forest Service's actions. In the
end, the claimants constructed no trail, concluding that it was too costly to build. See Tr. 700, 702-03; Exhs.
26 and 28. Following withdrawal of the land from mineral entry they again sought permission to build a
road, however, the Forest Service delayed approval of the road until there could be a determination of the
validity of the mining claims after mineral examination. See Tr. 70, 86-88; Exh. 33; Exh. 41 at 2; United
States v. American Independence Mines & Minerals, supra at 179, 182. In the meantime, no mining
operations were permitted on the claims. Likewise, road construction was not permitted. The only activity
allowed was the investigation undertaken to prove the pre-existing discovery of a valuable mineral deposit.
This was proper. See United States v. Mavros, 122 IBLA 297, 310-11, 313 (1992). We find no evidence
that claimants were prevented, following withdrawal, from proving a pre-existing discovery on either mining
claim.

Before withdrawal the claimants took the first steps in an apparent effort to ready the millsite
claims for use for mining and milling purposes by gathering building material on the claims for use in
building facilities that would be used in connection with milling operations. Nonetheless, the mere intention
to use a millsite in the future for mining or milling purposes in connection with a valid mining claim does
not constitute compliancewith 30 U.S.C. § 42(a) (1988). United States v. S.M.P. Mining Co., 67 I.D. 141,
143-44 (1960); United States v. Herron, A-27414 (Mar. 18, 1957), at 3; 2 Lindley on Mines § 521 (3rd ed.
1914) at 1176. We have concluded that "'occupation, by improvements or otherwise, as evidences an
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intended use of the tract in good faith for mining or milling purposes," given the exigent practicalities of the
situation, will suffice. United States v. Swanson, supra at 26, 93 1.D. at 302 (quoting from Charles Lennig,
supra at 192) (in Swanson, in addition to 28 unpatented mining claims, there were 7 patented claims which
had been intermittently operated as a mine since 1882); see also United States v. Langmade & Mistler,
52 L.D. 700, 703-04 (1929); 2 Lindley on Mines § 521 (3rd ed. 1914) at 1176. But when determining
whether there is intended use in good faith, the lack of use for mining or milling purposes and the likelihood
that such use will occur must be objectively judged by what is reasonable. See United States v. Cuneo,
15 IBLA 304, 323, 325-27, 81 1.D. 262, 271, 272-73 (1974).

In the present case, the GB-1 mining claim is valid and mining operations are projected to involve
the removal of at least 4,300 tons of ore over 4.9 years. That ore will require milling. In addition, the
claimants state that they intend to construct a mill on the Lost Dutchman millsite claim once mining
operations are approved, and had so intended since the location of the claim. See Tr. 516, 676-77; Exh. 66A
at 12; Exh. 77D at 1-3. Nevertheless, no improvements that could be used in connection with either mining
or milling operations were actually constructed by the claimants on either millsite claim. Compare with
United States v. Shiny Rock Mining Corp., supra at 358, 359; United States v. Swanson, supra at 25, 38 n.18,
93 1.D. at 301-02, 308 n.18; United States v. Skidmore, 10 IBLA 322,327 (1973). The claimants did little
more than place building materials on the millsites. They made no effort, prior to withdrawal of the land
from mineral entry, to improve the cabins or to begin construction of a mill, although there is no evidence
that they would have been denied permission to do so by the Forest Service. Beginning in July 1980 they
had permission from the Forest Service to use the Big Creek Road that provided motorized access to both
millsite claims. See Tr. 674-75, 691, 701; Exh. 5; Exh. 11 at 2; Exh. 17; Exh. 57 at 1. We conclude that they
chose not to proceed further given the delays encountered in approval of construction of a road to the mining
claims and their purported inability to conduct mining operations on those claims. Nonetheless, they could
have done more, since it was reasonably foreseeable that road access to the minesite would eventually be
approved, inasmuch as reasonable access is guaranteed to the owner of a valid mining claim, despite
designation of a wilderness area by the Forest Service. See Exh. 18 at 2; 16 U.S.C. §§ 1133(d)(3) and
1134(b) (1988); 36 CFR 228.12 and 228.15(b) and (c). The claimants might not delay activity on a
dependent millsite claim on the assumption that their associated lode mining claim is invalid. If they
believed their claims were valid they should have acted accordingly. 25/ See Tr. 716. Their failure to make
improvements and expend more effort to develop the claims was their choice. As a consequence of their
failure to act, we must conclude that neither millsite claim has been occupied, consistent with the
practicalities of the situation, so as to show use in good faith for mining or milling purposes. See United
States v. Swanson, supra at 22-23, 25-26, 93 1.D. at

25/ We note that the mill need not be located on either millsite claim, which may explain the delay in
building it there. See Exh. 73A at 27.
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300-301, 301-02; United States v. Cuneo, supra at 327-28, 81 1.D. at 273;

United States v. Skidmore, supra at 327-28; United States v. Wedertz, supra at 371, 372-73. We therefore
find that a preponderance of the evidence demonstrates that the Lost Dutchman and Golden Bear millsite
claims were not being used or occupied for mining or milling purposes in connection with a valid mining
claim and affirm Judge Sweitzer's conclusion that the millsite claims are not valid.

We therefore conclude that Judge Sweitzer improperly declared the GB-1 lode mining claim
invalid and rejected the patent application as to that claim. In this respect, his February 1989 decision is
reversed. We find, however, that he properly d